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371¢21/ ORDER

These three appeals by the assessee are directed against the order of
Commissioner of Income Tax (Appeals)-5, Mumbai ( in short ‘the CIT(A)’) for
assessment years 2009-10 and 2010-11, both orders dated 26/04/2019, and
order of CIT(A) for assessment year 2011-12 dated 30/04/2019.



ITANO. 4071/MUM/2019 (A.Y.2011-12)
ITANO. 4072/MUM/2019 (A.Y.2010-11)
ITANO. 4073/MUM/2019 (A.Y.2009-10)

2. Since, grounds raised in all these three appeals and facts germane to
the addition are identical, these appeals are taken up together for adjudication
and are decided by this common order. However, for the sake of convenience

facts are narrated from the appeal of assessee for assessment year 2009-10.

ITA No. 4073/Mum/2019 A.Y.2009-10.

3. The brief facts of the case as emanating from records are: The assessee
is engaged in trading of ferrous and non-ferrous metals. Information was
received by DIGT(Invn), Mumbai from Sales Tax Department, Government of
Maharashtra that the assessee has indulged in obtaining accommodation
entries to the tune of Rs.78,39,811/- from various (13) hawala dealers. On the
basis of said information, The assessment in the case of assessee for
assessment year 2009-10 was reopened. In reopened assessment proceedings
the Assessing Officer asked the assessee to furnish documents to prove
genuineness of the purchases and also produce the suppliers. The notices
were issued to the suppliers under section 133(6) of the Income Tax Act, 1961 (
in short ‘the Act’), on the addresses provided by the assessee. However, the
notices were received back unserved from postal authorities with remarks
‘not found’. To prove genuineness of the purchases assessee produced
purchase invoices issued by hawala dealers, bank statements evidencing
payments, etc. However, the assessee failed to produce necessary documents
to prove trail of goods viz. octroi receipt, inward register, stock register, etc.
No confirmations from the hawala dealers were filed either. The Assessing

Officer relying on the decision of Hon'ble Gujarat High Court in the case of CIT



ITANO. 4071/MUM/2019 (A.Y.2011-12)
ITANO. 4072/MUM/2019 (A.Y.2010-11)
ITANO. 4073/MUM/2019 (A.Y.2009-10)

vs. Simit P. Sheth 356 ITR 451 disallowed non-genuine purchases by estimating
profit @ 12.5% on total such purchases and made addition of Rs.9,79,976/-.

4. Aggrieved by the assessment order dated 21/01/2016 passed under
section 143(3) r.w.s. 147 of the Act, the assessee filed appeal before the CIT(A)
assailing the addition. The CIT(A) rejected the contentions of the assessee and
applied the ratio of CIT vs. Simit P. Sheth(supra) on the facts of the assesseee’s
case to uphold the addition made by Assessing Officer. Hence, the present

appeal by the assessee before the Tribunal.

5. Shri Sanjay J Sethi, representing the Department vehemently defended
the impugned order and prayed for dismissing the appeal of assessee. The
Id.Departmental Representative submitted that assessee has neither filed
confirmation from the suppliers of goods nor has furnished documents to
support trail of goods. Even the notices sent to the suppliers under section
133(6) of the Act was received back unserved. Thus, the assessee has failed to

prove the genuineness of the purchases from suspicious dealers.

6. The submissions made by |d.Departmental Representative heard and
orders of authorities below examined. The assessee has indulged in obtaining
bogus purchase bills from dealers declared as hawala operators by the Sales
Tax Department, Government of Maharashtra. In the proceedings before the
Assessing Officer the assessee failed to amplify genuineness of the purchases.
No documents to prove trail of goods were furnished by the assessee nor
confirmations from dealers from whom alleged bogus purchase bills were

obtained were filed by the assessee. Payments made through banking channel



ITANO. 4071/MUM/2019 (A.Y.2011-12)
ITANO. 4072/MUM/2019 (A.Y.2010-11)
ITANO. 4073/MUM/2019 (A.Y.2009-10)

is not conclusive proof of genuineness of the transaction. In short, the

assessee failed to prove the genuineness of the purchases.

7. Taking into consideration entirety of facts, | find that estimation of G.P
on bogus purchases at 12.5% is on higher side. In trading of ferrous and non-
ferrous metals the G.P is generally between 5% to 8%. The assessee has suo-
motu declared G.P of 5.57% in the impugned assessment year. The ends of
justice would meet if the addition is restricted to 5.5% over and above the G.P

declared by the assessee on bogus purchases.

8. In the result, appeal by the assessee is partly allowed, in the terms

aforesaid.

ITA No.4072 & 4071/Mum/2019, A.Y 2010-11 & 2011-12:

9. The facts in these two assessment years are identical to the facts in
assessment year 2009-10, except for the quantum of bogus purchases. Even
some of the names of accommodation entry providers in these assessment
years are common. The nature of transactions carried out and the evidences
provided by the assessee in these assessment years is identical to the one as
in assessment year 2009-10. In other words, the modus operandi of
transactions and evidence brought by the assessee to support its claim in all
the three impugned assessment years is same. The assessee has declared G.P
@ 10.01% and 5.69% in assessment years 2010-11 and 2011-12, respectively.
The findings given for restricting the addition to 5.5% in assessment year

2009-10 would be mutatis mutandis apply to the impugned assessment years
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as well. In the result, both these appeals by assessee are partly allowed for

parity of reasons.
10. To sum up, all the appeals by assessee are partly allowed.

Order pronounced in the open Court on Monday, the 22" day of

February, 2021.
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